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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

(1) ~ '3('(1 I G1 ~~. 1994 c#l" tITTT 3ra Rt qr; g mai a a i qla er cITT
Ur-nrr qr qqa 3iaifa ynleru ma eft fa, TR '{Ncbl-<, fcKc=r li?IIC'ill, ~
farm, zatft if6ca, flat lq +a, via f, { fact : 110001 cITT c#l" ~~,

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

ii) zuf@ m c#)- gtR a mt i sra }ft zrRR '&Fl 'ff fcITT:T.r 'fjU,Si41i'{ <TT 3Rf cbl'{i@i~ if m
fcITT:fr ·i-to-siill'{ aa arusrn i ma a urd siz l=f1Tf if. m fcRn 'fj0-s1i11'{ m~ if ~ cffi fcRn
cbl'{i@i~ B m fcRn '}JO,Sllll'{ -q ·m 1=ITcii" t fan tr g$ et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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and # are fht lg zn q2 fufRa ma q zn ma fRafo air zrca aa
-i:rrc;r "CR '3('91c;rJ ~ cfi ITTc am i nrdr fa#t nz u fag Raffa &]

In case of rebate of duty of excise on goods exported to any country or territory outside
India ·of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTWf '3('91c;'"i c#l· '3('91c;'"1 ~ cfi 'TTTfR a fag it spl fee mt 8 n{ ? shh ha are
Git gr rt vi far qrfa 3rzgi, 3fl a gr uRa al vu u m Gjlq if fcrrrr
re)frm (i.2) 1998 tJm 109 rr fzgar fag mg it I

Credit of any duty allowed to be utilized towards payment of ~xcise duty on final
products under the provisions of this Act or the Rules made there under.and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ala urea zrcn (r8ta) Rural, 2001 # Ru 9 a ifa Raff&e qua Pian gv-o
at ufii #, )fa or2r # If smt fa fa cfl-.=r +=rm cf) ·4'1a-<ici-3rof ~ ~
orrr #t al-at ufzji arr fr 3ma fhur tr fag rs rer rat al qn ff
cfi 3ffiTffi t1m 35-~ . -# frrmm=r ttT cfi 'TTTfR a rad rrr €tr-s arealif ft eh#t
a1fez y

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@Ga 3maa mer ugi vicar vaa v ala qt qr wk a shat u?) 2oo/-#)
'TTTfR t ug 3it uej ician a Garg snrar it cTT 1000/- cITT ffl 'TTTfR cITT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zrcn, #ta sari zca via a 3r#la =mzuf@raw a ,fa 3rfh
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a#tu Guy4a zrca 3rf@nfua, 1944 cITT t1"RT 35-~/35-~ cfi 3@<@:­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cp) '3cfcif2;Jftrn 9Rvt§c; 2 (1) en i aarg 3rfar 3lmT a1 ar4la, sr@tat aa 4tr zgca,
a€ta Gara gen vi ara 3r4la urznf@au(free) at uf?a ; q)feat, rsrara
# 2'141el, agIf] 4a , 3#7al ,fey+FR, algndrald-3sooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2
nd

Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal. shalLbe filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) ~ ~~if~ ~ 3rorr cnr fll-Jlcl~I NITT t at rat pea 3it #a fry #tr at :fTTfR
sqfa ant a fazu urn a; ga qr st'gg st f frat sat af a fg
qenferf 37al; nzntf@raw at va rfl zm #tual t ya 3a= fhu \iTTcTT" % I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rllllllC"lll ~~ 1970 zrenrigihf@er at 3rgq-4 a 3iafa feffa fag 3rgar sat
37ea zn1 7Gorr?gt zenfRenfa ufu f@rantsnag rat 8t a gfu .6.50 -q-i-f
par1cizu grca fess a it a1Reg

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za sit iif@era ii at Paul a ar mi:rr cBl" ~ ~ tZIFf o11cbftja fcnllT \iTTcTT" t \JJl"
#hr zcen, et sura zyea vi ara r4la1 mznf@raur (arffafe) frn:!i:r , 1982 fRfe
&

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(68) ft zyea, #tr sgryens vi ara 3r41#tr nznrf@raw(Rrb), 4fer4tatmm
cbdcx.ll-lill(Demand) ~ ~(Penalty) cBT 10% qfsoam rfaf? 1zriif, ff@roarqfa o a?ls
~% l(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a4laGnpeas sit hara k siafa,mfr@ "~cffrl-ltrr"(Duty Demanded)-
(i) (Section)m 11D W cfQCf f.:rmfur~;
(ii) fur mraa#az #fsz a6lft,
(iii) z)fee failafr ba au fr.

o uqfsa «ifa ar@ea i seedqa \ifm. <tft~ ir,~• cITfu@- ffl ksRegqafsr fear +rat
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(ccv) amount determined under Section 11 D;
(ccvi) amount of erroneous Cenvat Credit taken;
(ccvii) amount payable under Rule 6 of the Cenvat Credit Ru[es.

gr3rr h uf 3rfh fraswr#ai yes srrar zes u aus Raif@a zl atif#uesa 10%

r ailor@iharawe RaatR@a stasaush 1 o%~ "CR clft "GIT 'ffcITTft i I .
"0~ 11il ili'!1q,,­
svg« ":?0 c'?:'t'J~:~ In view of above, an appeal against this order shall lie before the Tribunal on payment of

M"! ~;??; oyr~ the duty demanded where duty or duty and penalty are in dispute, or penalty, where
t-: ~~pe Jii alone is in dispute."
E, » r $ .
6 %, .,.,.o.
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Ashima Limited, Texcellence

Complex, Near Anupam Cinema, Khokhra, Ahmedabad - 380 021 (hereinafter

referred to as the "appellant") against Order in Original No. 35/DC/Div­

1/BK/2021-22 dated 25.01.2022 [hereinafter referred to as "impugned order']

passed by the Deputy Commissioner, Division - I, CGST, Commissionerate '

Ahmedabad South [hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case is that the appellant were holding

Central Excise Registration No. AACCA2750LXM001 and engaged in the

manufacture of Cotton Yarn, Grey Fabrics and other excisable goods falling

under Chapter 52 of the First Schedule to the Central Excise Tariff Act, 1985.

The appellant filed an application for refund for an amount of Rs.53,46,085/­

on 26.10.2021 in respect of the credit of Additional Duties of Excise (Textile

and Textile Articles) (hereinafter referred to as ADE), which was reflected in

their Excise returns for the period of June, 2017. The refund claim was filed on

the grounds that they were unable to utilize the said credit. The appellant had

carried forward the credit amounting to Rs.53,46,085/-, lying in balance as on

30.06.2017, to the GST regime through Tran-1 filed by them. However, in

terms of the CGST Amendment Act, 2018 and Circular No.58/82/2018-GT

dated 04.09.2018, the appellant reversed the said amount through GSTR-3B

of August, 2018 and informed the jurisdictional SGST office vide their letter

dated 01.10.2018 that the reversal was made under protest.

2.1 The appellant submitted that they had lost the credit lying in balance

as the same was made available in the GST regime and that in terms ofSection
I

174(2) (C) of the CGST Act, 2017 and Gujarat State Goods and Services Act,

2017, they could not be deprived of their right in availing the credit merely for

the fact that the said credit was not allowed to be transferred to the GST
regime.

2.2 It appeared that the appellant had been claiming exemption in terms of

Notification No.30/2004-CE dated 09.07.2004 and they had continued showing

/44.~uvat credit balance of ADE in their ER-1 returns, despite the sameRs««. •
s hs 23

. , \t:;:: .
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having lapsed in terms of Rule 113) ofthe Cenvat Credit Rules, 2004

(hereinafter referred to as the CCR, 2004), after having opted for exemption in

terms of the said Notification. Though the cenvat credit was not eligible to be

carried forward in GST, the appellant carried forward the same irregularly

which resulted in irregular claiming of ITC amounting to Rs.53,46,085/-.

2.3 As per Rule 113) of the CCR, 2004, a manufacturer or producer of a final

product shall be required to pay an amount equivalent to the cenvat credit, if

any, taken by him in respect of input received for use in manufacture of the

said final product and lying in stock or process or is contained in the final

product lying in stock, if he opts for exemption. It appeared that the credit in

balance, after opting for exemption under the said Notification, would

automatically lapse in terms of Rule 11(3)(ii) of the CCR, 2004 and there was

no cenvat credit available to the appellant to carry forward till 30.06.2017 after

they had opted for exemption in terms of the said Notification. Therefore, the

appellant was not entitled to carry forward the cenvat credit, as transitional

credit with effect from 01.07.2017, as the credit had already lapsed. In terms

of Section 140 (1)6) of the CGST Act, 2017, only the eligible credit can be

carried forward.

2.4 Further, the appellant had reversed the ITC in the month of August,

Q 2018 and thereafter filed their refund claim on 26.10.2021. The appellant had

initially reversed the credit under protest, but subsequently vide letter dated

09.08.2021 they had asked that the payment be considered as finally paid. It,

therefore, appeared that the claim was also liable to be rejected on limitation

of time, in terms of Section 54(1) of the CGST Act, 2017.

3. The appellant was, subsequently, issued a Show Cause Notice bearing

No. VI/15-1060/Div.-I/Ashima Ltd./2021-22 dated 15.12.2021 wherein it was

proposed to reject the refund claim on the grounds of limitation as well as on

the grounds that the appellant were not eligible for the cenvat credit in terms

of Rule 113)6i) of the CCR, 2004.

The SCN was adjudicated vide the impugned order wherein the refund

of the appellant was rejected.
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5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on the following grounds '

1. The adjudicating authority ought to have considered that Notification

No.31/2004-CE exempting all goods from ADE was introduced w.e.f

09.07.2004 and Rule 113) of the CCR, 2004 was introduced w.e.f.

01.03.2007 vide Notification No. 10/2007-CE (NT) dated 01.03.2007.

Therefore, there was no provision as on 09.07.2004 which required

reversal of the unutilized cenvat credit ofADE.

Rule 113) of the CCR, 2004 was introduced prospectively and not

retrospectively. Therefore, there cannot be made reversal of cenvat credit

in 2007 which was eligible and availed by them upto 2004.

111. Reliance is placed upon the judgment in the case of CCE, Pune Vs. Dai

Ichi Karkaria Ltd. - 1999 (112) ELT 353 (SC); Chairman Railway Board

Vs. C.R. Rangadhamaiah - (1997) 6 8CC 623.

1v. The adjudicating authority has erred in not considering the settled

position in law that cenvat credit once lawfully availed is indefeasible.

Therefore, once credit is availed, there is no legal basis to deny them

their accrued right to utilize the same for payment of output taxes.

v. They had claimed cenvat credit of ADE upto 09.07.2004 and carried

forward the same till June, 201 7 by showing it in their returns. The

department has never raised any query nor issued SCN about the

irregularity of the cenvat credit balance carried forward by them.

v. They had regularly filed their returns and cooperated with the

department during Audit. Therefore, there is no mis-declaration or

omission of facts on their part. The adjudicating authority erred in

raising the query regarding irregularity when the refund claim was filed

in respect of the unutilized credit.v. The adjudicating authority erred in expanding the scope of adjudication

in the refund application filed by them by going into the issue of

eligibility of cenvat credit. In case there as nay issue regarding eligibility

of cenvat credit, separate mechanism have been provided for

adjudicating the same. Therefore, the issue of eligibility of cenvat credit

cannot be raised at the time of filing of refund claim.

v. Section 174 (2) (c) of the CGST Act, 201 7 provides the right accrued

r the earlier regime will not be abandoned.

0

0

11.
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1x. On a conjoint reading of Section 174 (2) (c) and Section 140 of the CGST

Act, 2017, it is patent that they have a right to avail cenvat credit which

accrued under the erstwhile regime. Since they cannot claim the said

credit in GST regime due to CGST Amendment Act, 2018, they are

entitled for refund.

x. The refund claim is not barred by limitation. Relevant date in the case

of disputed refund application is the residual entry i.e. the date of

payment of tax. In the present case, there was a retrospective

amendment under the CGST Act and they had reversed the cenvat credit

of ADE under protest and the same was intimated to the department

vide letter dated 01.10.2018. Subsequently, they had vide letter dated

09.08.2021 requested the reversal as per amended Section 140 of the

CGST Act. Accordingly, the effective date of payment of tax is

09.08.2021. Therefore, two years should be counted from 09.08,2021 and

not from any other date.

x1. Considering the date of payment as 09.08.2021, the due date of filing

refund claim is 09.08.2023 and, therefore, the refund claim filed on

29.10.2021 is within time limit specified under Section 54 of the CGST

Act.

xn. Even if it is assumed that the date of payment is not 09.08.2021 but the

date of amendment made vide CGST Amendment Act, 2018 (introduced

on 30.08.2018) or the reversal made in Form GSTR-3B i.e. September,

2018, two years needs to be calculated from September, 2018, which is

September, 2020. But due to COVID-19 pandemic they were not able to

file refund claim and as held by the Hon'ble Supreme Court vide order

dated 27.04.2021 and 23.09.2021, for the period of limitation, the period

from 15.03.2020 till 28.02.2022 shall stand excluded. The refund claim

filed by them on 29.10.2021 is within the time limit as per the extension

of time limits given by the Hon'ble Supreme Court.

x111. The adjudicating authority has held that as per Para 5 of Circular No.

157/13/2021-GT dated 20.07.2021, the extension of limitation is not

applicable to refund applications. It is submitted that the interpretation
I

of the order of the Hon'ble Supreme Court by the adjudicating authority

is illogical and defies the intention of the Suo Moto Petition taken by the

Apex Court.
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In Saiher Chain Consulting Pvt. Ltd. Vs. DOI and Ors. - 2022 (1) TMI

494 (Bombay High Court), it was held that the order of the Hon'ble

Supreme Court is also applicable to refund applications. Similar view

was taken in the case of GNC Infra LLP Vs. Assistant Commissioner

(Circle) - 2021 (11) TMI 973- Madras High Court and Interproductee

Virtual Labs Pvt. Ltd. Vs. DOI & Ors.- 2022 (2) TMI 660- Bombay High

Court.

6. Personal Hearing in the case was held on 07.12.2022. Shri Amit Laddha,

Advocate, appeared on behalf of appellant for the hearing. He reiterated the

submissions made in appeal memorandum. He submitted copies of judicial

pronouncements as well as legal provisions as part of written submission

during the hearing.
0

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum as well as submissions made at the time of personal

hearing and the material available on records.The issue before me for decision

is whether the impugned order rejecting the refund claimed amounting to

Rs.53,46,085/-, in the facts and circumstances of the case, is legal and proper
or otherwise.

8. It is observed that the issue has originated on account of exemption

granted vide Notification No.31/2004-CE dated 09.07.2004. The Government

had vide the said Notification exempted all goods falling within the Schedule

to the Additional Duties of Excise (Textiles and Textiles Articles) Act, 1978

from the whole of the duty of excise leviable under the said Act. As a result,

the appellant, who was a manufacturer of goods falling under Chapter 52 of

the First Schedule of the Central Excise Tariff Act, 1985, was exempted from

payment of ADE in respect of the goods manufactured and cleared by them.

The appellant was availing the cenvat credit in respect of the ADE paid on the
inputs procured by them.

0

8.1 Subsequently, on 11.10.2004, the appellant had filed an application for

refund ofthe cenvat credit ofADE amounting to Rs.53,41,089/- lying in balance

:S""ids that they are not in a position to utilize the same. However, the

$%ref&, am fled by the appellant was rerected vde OIO No. 47/AC/Re£/2005
tf t!:-~.'.;."·-..71, -gos reg
: ?3
0 ......-...... ,: ff.· ."·"o +°
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dated 26.04.2005. The appellant thereafter continued carrying the cenvat

credit of ADE in balance and reported the same in the ER-1 returns filed by

them.

8.2 Subsequently, the CCR, 2004 were amended vide Notification

No.10/2007-CE (NT) dated 01.03.2007 and Rule 11 (3) was inserted. The said

Rule 11 (3) is reproduced below '

"(3)A manufacturer or producer of a final product shall be required to pay an
amount equivalent to the CENVAT credit, if any, taken by him in respect of
inputs received for use in the manufacture of the said final product and is
lying in stock or in process or is contained in the final product lying in stock,
if,­

(i) he opts for exemption from whole of the duty of excise leviable on
the said final product manufactured or produced by him under a
notification issued under section SA of the Act; or

(ii) the said final product has been exempted absolutely under section
SA ofthe Act, and after deducting the said amount from the balance
of CENVAT credit, if any, lying in his credit, the balance, if any,
still remaining shall lapse and shall not be allowed to be utilized
for payment of duty on any other final product whether cleared for
home consumption or for export, or for payment of service- tax on
any output service, whether provided in India or exported."

8.3 In terms of the said Rule 11 (3) of the CCR, 2004 a manufacturer, opting

for exemption, was required to pay an amount equivalent to the cenvat credit

taken in respect of the inputs in stock or contained in the finished products in

stock. As per Rule 11 (3) (ii) the balance cenvat credit after such payment would

) lapse.
""

8.4 It is observed that the appellant continued to carry the cenvat credit of

ADE in balance in their records and in the ER-1 returns filed by them from

time to time. Consequent to the introduction of GST w.e.f. 01.07.2017, the

appellant filed Tran-I for transfer of cenvat credit in balance and the same

included the cenvat credit of ADE. However, in view of the CGST Amendment

Act, 2018, ADE was not eligible credit and therefore, the appellant reversed

the cenvat credit attributable to ADE and thereafter filed claim of refund.

9. The adjudicating authority has rejected the claim of the appellant on the

grounds of limitation as well as on merits. On the issue of limitation, it is seen

at the appellant was issued SCN proposing to reject the refund claim on the

nds of limitation in terms of Section 54 (1) of the CGST Act, 2017.

ever, it is observed that the appellant had filed 'Application for refund of
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excise duty'. Therefore, the claim would be governed by the provisions of

Section llB of the Central Excise Act, 1944 and not under Section 54 (1) of the

CGST Act, 2017. Since, the provisions ofSection 54 ofthe CGST Act, 2017 have

been invoked, I am constrained to limit myself in examining whether the

application for refund filed by the appellant is barred by limitation or

otherwise in terms of Section 54 of the CGST Act, 2017. The said Section 54 of
'

the CGST Act, 2017 stipulates that application for refund is to be made before

expiry of two years from the relevant date and relevant date in the instant case

would be the date of payment of tax i.e. the date of reversal of credit by the

appellant.

9.1 It is observed that the appellant had reversed the credit in the month of

September, 2018 under protest and subsequently, vide letter dated 09.08.2021,

they requested the department to consider the payment as final. The appellant

have contended that 09.08.2021 is to be considered as the relevant date of

payment and the period of two years is to be computed accordingly. I do not

find any merit in the contention of the appellant. The reversal was effectively

made in September, 2018 and on 09.08.2021 only the protest lodged by them

initially was withdrawn by them. Therefore, the date of payment would be

September, 2018 and the two year period has to be computed accordingly.

9.2 Alternatively, the appellant have contended that even if the date of

payment is considered to be September, 2018, the application for refund filed

by them on 29.10.2021 would still be within the period of two years in view of

the Order of the Hon'ble Supreme Court extending time limits for various

purposes. Considering the prevailing COVID-19 pandemic, the Hon'ble

Supreme Court had on 23.03.2020 extended the period of limitation in all

· proceedings w.e.f. 15.03.2020. The relaxation of the period of limitation was

subsequently extended till 02.10.2021 vide Order dated· 23.09.2021.

Subsequently, the Hon'ble Supreme Court vide Order dated 10.01.2022

directed that the period from 15.0.2020 till 28.02.2022 shall stand excluded for

the purposes of limitation. The adjudicating authority has at Para 25 of the

impugned order relied upon Circular No. 157/13/2021-GST dated 20.07.2021

issued by the CBIC and held that the order of the Hon'ble Supreme Court is

~~f•~1t~12plicable to the refund claim filed by the appellant.
es«
/ ' .6s/ •]. e
Kt~-b$ ±.,
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, ·

9.3 The appellant have on the other hand relied upon the judgment in the

case of Saiher Chain Consulting Pvt. Ltd. Vs. UOI and Ors. - 2022 (1) TMI 494

(Bombay High Court). In the said case, it was held by the Hon'ble High Court

that '

"12. It is not in dispute that the· first and second refund applications were
rejected on the ground of certain deficiencies in those applications filed by the
Respondent No. 2. The third refund application, which was required to be filed
within two years in accordance with the Circular [F.] No. 20/16/04/18-GST,
dated I 8th November, 2019, under Section 54(1) of the Central Goods and
Services Tax Act, 2017. The limitation period fell between 15th March, 2020
and 2nd October, 2021, which period was excluded by the Hon'ble Supreme
Court in all such proceedings irrespective ofthe limitation prescribed under the
general law or Special Lawwhether condonable or not till further Order/s to be
passed by the Hon'ble Supreme Court in those proceedings.

13. The Hon'ble Supreme Court by Order dated 23rd September, 2021 in
Misc. Application No. 665 of2021 issued further directions that in computing
the period of limitation in any Suit, Appeal, Application and or proceedings,
the period from 15th March, 2020 till 2nd October, 2021 shall stand excluded.
Consequently the balance period of limitation remaining as on 15th March,
2021, ifany shall become available with effect from 3rd October, 2021. In view
of the said Order dated 23rd March, 2020 and the judgment dated 23rd
September, 2021 passed by the Hon'ble Supreme Court, the period of
limitation falling between 15th March, 2020 and 2nd October, 2021 stood
excluded. In our view also, the period of limitation prescribed in the said
Circular under Section 54(1) also stood excluded.

14. In our view, the Respondent No. 2 is also bound by the said Order dated
23rd March, 2020 and the Order dated 23rd September, 2021 and is require to
exclude the period of limitation falling during the said period. Since the period
of limitation for filing the third refund application fell between the said period
15th March, 2020 and 2nd October, 2021, the said period stood excluded. The
third refund application filed by the Petitioner thus was within the period of
limitation prescribed under the said Circular dated 18th November, 2019 read
with Section.54(1) of the Central Goods and Services Tax Act, 2017. In our
view, the impugned Order passed by the Respondent No. 2 is contrary to the
Order passed by the Hon'ble Supreme Court and thus deserves to be quashed
and set aside."

9.4 A similar view was taken in the case of GNC Infra LLP Vs. Assistant

Commissioner (Circle) - 2021 (11) TMI 973- Madras High Court and

Interproductee Virtual Labs Pvt. Ltd. Vs. UOI & Ors.- 2022 (2) TMI 660­

Bombay High Court.

9.5 It is observed that the appellant had filed the claim for refund on

29.10.2021. Applying the exclusion period in terms of the Order of the Hon'ble

Supreme Court, it is apparent that the application for refund is within the

ape iod of two years from September, 2018 and, therefore, the same is not
ocn, $

ed by limitation.
' s ·Eg
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10. On merits of the claim for refund, it is observed that the adjudicating

authority has held at Para 29 of the impugned order that "After the claimant

had opted for the benefit ofabsolute exemption underNotfn No. 30/2004-CE,

the credit ofRs.53,46,085- had already lapsed in the sameyear. There was no

question to keep it in balance till 30.6.2017. The said balance itselfhad wrongly

been carriedforwardin theirreturns till 30.6.2017. As the CENVATcredit had

alreadylapsed, the claimant wasnot eligible to carryit forwardin the existing

regime. Therefore, on merits too, the CENVAT credit carried forward by the

claimant as on 1.7.2017 was ineligible, in terms oftheprovisions ofRule 11 (3)
6) of'the CENVATRules."

10.1 The appellant have contended that as on 09.07.2004, there was no

provision which required reversal of unutilized cenvat credit ofADE and that

Rule 11 (3) of the CCR, 2004 was introduced prospectively and not

retrospectively. In this regard, it is observed that in terms ofRule 11 (3) o£ the

CCR, 2004, a manufacturer, opting for exemption, was required to pay an

amount equivalent to the cenvat credit taken in respect of the inputs in stock

or contained in the finished products in stock. As per Rule 11 3) 6i) the balance
aenvat credit after such payment would lapse. In the instant case, it is observed

, 4

that the appellant had opted for exemption under Notification No. 31/2004-CE

dated 09.07.2004. Therefore, the appellant were not required to pay any

amount in terms of sub-rule S of Rule 11 (3) of the CCR, 2004. However, sub­

rule Cii) ofRule 11 (3) of the CCR, 2004 expressly and specifically provides that

the cenvat credit lying in balance shall lapse. Therefore, the cenvat credit of

ADE lying in balance as on 09.07.2004 would automatically lapse in view of

the provisions of Rule 11 (3) Cii) of the CCR, 2004. Hence, the question of
-

carrying forward in balance of cenvat credit, which has already lapsed, does

not arise and act of carrying forward the cenvat credit of ADE in balance by

the appellant does not have the sanctity of law. And once the credit has lapsed,

the question of carrying forward the same to GST regime or granting refund of

the lapsed credit does not arise. In view thereof, I do not find any merit in the

contention of the appellant in this regard and, accordingly, I uphold the

impugned order rejecting the. claim for refund of cevnat credit of ADE on
merits.

0

0
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11. · It is also observed· that the appellant had sought refund of the cenvat

credit of ADE lying in balance vide refund application dated 11.10.2004 and

the same was rejected vide OIO No. 47/AC/Ref/2005 dated 26.04.2005. The

appellant have apparently not challenged the rejection of the refund of cenvat

credit and continued to carry the cenvat credit balance in their records as well

as in the ER-1 returns filed by them. As the order rejecting the claim for refund

was not challenged or appealed against by the appellant, the same had

attained finality. Therefore, the appellant cannot now come forward again and

seek refund of the same cenvat credit of ADE without challenging the earher

order or rejection.

12. In view of the facts discussed herein above, I hold uphold the impugned

order and reject the appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in above terms .

0
Atte~ .

(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST

To

M/s. Ashima Limited,
Texcellence Complex,
Near Anupam Cinema,
Khokhra, Ahmedabad - 380 021

The Deputy Commissioner,
CGST, Division- I,
Commissionerate : Ahmedabad South.

.. 4Do24e1,0
( Akhilesh Kumar )

Commissioner (Appeals)
Date: 14.12.2022.

Appellant

Respondent

Copy to'
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.



14

F No.GAPPL/COM/CEXP/270/2022

3. The Assistant Commissioner (HQ System),
for uploading the OIA)

y4. Guard File.
5. P.A. File.

CGST, Ahmedabad South.


